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Capital Cleaning Contractors, Inc. and Local 32-B-
32-J, Service Employees International Union,
AFL~CIO. Case 29-CA-16518

December 27, 1996
DECISION AND ORDER

By CHAIRMAN GOULD AND MEMBERS BROWNING
AND HIGGINS

On December 15, 1993, Administrative Law Judge
Eleanor MacDonald issued the attached decision. The
Respondent filed exceptions and a supporting brief and
the General Counsel filed a brief in support of the
judge’s decision.

The National Labor Relations Board has delegated
its authority in this proceeding to a three-member
panel.

The Board has considered the decision and the
record in light of the exceptions and briefs and has de-
cided to affirm the judge’s rulings, findings,! and con-
clusions and to adopt the recommended Order as
modified.2

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge as
modified below and orders that the Respondent, Cap-
ital Cleaning Contractors, Inc., Queens, New York, its
officers, agents, successors, and assigns, shall take the
action set forth in the Order, as modified.

1. Substitute the following for paragraphs 2(c), (e),
(), and (g).

‘“(c) Within 14 days from the date of this Order,
offer to unit employees formerly employed by Ogden
Allied Services full reinstatement to their former jobs
or, if those jobs no longer exist, to substantially equiv-
alent positions, without prejudice to their seniority or
any other rights or privileges previously enjoyed.

‘“(e) Preserve and, within 14 days of a request,
make available to the Board or its agents for examina-
tion and copying, all payroll records, social security
payment records, timecards, personnel records and re-

1 The Respondent has excepted to some of the judge’s credibility
findings. The Board’s established policy is not to overrule an admin-
istrative law judge’s credibility resolutions unless the clear prepon-
derance of all the relevant evidence convinces us that they.are incor-
rect. Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188
F.2d 362 (3d Cir. 1951). We have carefully examined the record and
find no basis for reversing the findings.

In adopting the judge’s conclusion that the Respondent’s actions
indicated an intent to avoid hiring its predecessor’s employees, we
do not rely on the judge’s finding that the Respondent, although ad-
vised by the Union on April 15, 1992 that the predecessor’s employ-
ees desired to apply for jobs with the Respondent, made no attempt
to arrange for an application process through the Union.

2We shall modify the judge’s recommended Order in accordance
with our decision in Indian Hills Care Center, 321 NLRB 144
(1996).

322 NLRB No. 138

ports, and all other records necessary to analyze the
amount of backpay due under the terms of this Order.

“(fy Within 14 days after service by the Region,
post at its facility in Huntington Station, New York,
and at the Bulova Corporate Center, Queens, New
York, copies of the attached notice marked ‘Appen-
dix.”13 Copies of the notice, on forms provided by the
Regional Director for Region 29, after being signed by
the Respondent’s authorized representative, shall be
posted by the Respondent and maintained for 60 con-
secutive days in conspicuous places including all
places where notices to employees are customarily
posted. Reasonable steps shall be taken by the Re-
spondent to ensure that the notices are not altered, de-
faced, or covered by any other material. In the event
that, during the pendency of these proceedings, the Re-
spondent has gone out of business or closed the facility
involved in these proceedings, the Respondent shall
duplicate and mail, at its own expense, a copy of the
notice to all current employees and former employees
employed by the Respondent at any time since July 23,
1992.

““(g) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a
responsible official on a form provided by the Region
attesting to the steps that the Respondent has taken to
comply.”’

2. Substitute the attached notice for that of the ad-
ministrative law judge.

APPENDIX

NoTiCE To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LLABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated the National Labor Relations Act and has or-
dered us to post and abide by this notice.

Section 7 of the Act/gives employees these rights.

To organize

To form, join, or assist any union

To bargain collectively through representatives
of their own choice

To act together for other mutual aid or protec-
tion

To choose not to engage in any of these pro-
tected concerted activities.

WE WILL NOT refuse to recognize and bargain with
Local 32B-32J, Service Employees International Union
AFL-CIO as the exclusive collective-bargaining rep-
resentative of the employees in the following appro-
priate unit:
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All service employees employed at the Bulova
Corporate Center, located at 75-10 Astoria Boule-
vard, in the Borough of Queens, City and State of
New York, excluding all guards and supervisors
within the meaning of the Act.

WE WILL NoT change wages or any other terms and
conditions of employment of the employees in the
above unit without notifying and bargaining with the
Union.

WE WILL NOT refuse to hire employees because of
their membership in the Union or to avoid recognizing
and bargaining with the Union.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the
rights guaranteed you by Section 7 of the Act.

WE WILL, on request, recognize and bargain with the
Union and put in writing and sign any agreement
reached on terms and conditions of employment for
our employees in the above bargaining unit,

WE WILL rescind any departures from terms and
conditions of employment that existed immediately be-
fore our takeover from Ogden Allied Services of the
cleaning operation at the Bulova Center, retroactively
restore preexisting terms and conditions of employ-
ment, including wage rates and benefit plans, and
make the employees whole by remitting all wages and
benefits that would have been paid absent such unilat-
eral changes until we negotiate in good faith with the
Union to agreement or to impasse, with interest,

WE WILL, within 14 days from the date of. the
Board’s Order, offer the following employees full rein-
Statement to their former Jobs or, if those Jjobs no
longer exist, to substantially equivalent positions, with-
out prejudice to their seniority or any other rights or
privileges previously enjoyed.

Oscar Gallardo Marta Roman
Donald O. Darko Nicolco Arsov
Leonor Alvarez Henry Ivy

Krystyna Mazurek  Socrates D. Miranda
Rosa Porras Susanna Olivera
Yanira Serrano Walter Garcia

Ron Moore Patricia Salley

Magdelena Mercado  Claudia Alzale
Maria Rosario

WE WILL make whole the employees for any loss of
earnings and other benefits resulting from their dis-
charge, less any net interim earnings, plus interest.

CAPITAL CLEANING CONTRACTORS, INc.

Kathy Drew King, Esq. and April M. Wexler, Esq., for the
General Counsel,

Frederick D, Braid, Esq. and Deborah A. Kerker, Esq.
(Rains & Pogrebin, P.C. ), of Mineola, New York, for the
Respondent,

Ira A. Sturm, Esq. (Manning, Raab, Dealy & Sturm), of New
York, New York, for the Charging Party.

DECISION

STATEMENT OF THE CASE

ELEANOR MACDONALD, Administrative Law Judge. This
case was tried in Brooklyn, New York, on March 2, 3, 4,
and 29, 1993, The complaint alleges that Respondent, in vio-
lation of Section 8(a)(1), (3), and (5) of the Act, refused to

hire the employees of its predecessor, refused to bargain with

unilaterally changed the wages and other terms of employ-
ment of the unit employees. Respondent denies that it has
violated the Act.

On the entire record, including my observations of the de-
meanor of the witnesses, and after due consideration of the
briefs filed by General Counsel and Respondent in July
1993, T make the following

FINDINGS OF Fact

1. JURISDICTION

Respondent, a New York corporation, with its principal of-
fice in Huntington Station, New York, is engaged in provid-
ing cleaning services on a contract basis. Respondent anny-
ally receives supplies valued in excess of $50,000 directly
from outside the State of New York or from firms in the
State of New York which receive the supplies directly from
outside the State of New York. Respondent admits, and 1

II. ALLEGED UNFAIR LABOR PRACTICES
A. The Facts

1. Background

This case arises from events flowing from a change in the
identity of the contractor engaged to provide cleaning serv-
ices for a premises known as the Bulova Corporate Center
in the County of Queens in New York City. Since 1986,
Ogden Allied Services has been the contractor that cleaned
the Bulova Corporate Center, Ogden is a member of an em-
ployer association known as the Service Employers Associa-
tion. Ogden was a signatory to a series of contracts with
Local 32B-32J, the latest of which had a term from January
1, 1990, to December 31, 1992, In April 1992, after a bid-
ding procedure was conducted with respect to the provision
of cleaning services, it became known that the Bulova Cor-
porate Center would terminate its relationship with Ogden
and that it would award the cleaning contract to Respondent
Capital Cleaning Contractors. On May 1, 1992, Ogden in-
formed the unit employees that they were terminated and, on
May 2, Capital took over the job of cleaning the premises.
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Ogden had employed approximately 19 employees to clean
the Bulova premises. The contract with the Union provided
that most of the employees were paid between $8.50 and
$9.50 per hour and that they received benefits including
medical insurance and pension contributions. The bargaining
unit of Ogden’s employees represented by the Union was:

All service employees employed at the Bulova Cor-
porate Center, located at 75-10 Astoria Boulevard, in
the Borough of Queens, City and State of New York,
excluding all guards and supervisors within the mean-
ing of the Act.

2. Awarding the contract to Capital

Capital Cleaning was begun about 30 years ago as a small
company providing cleaning services; Capital generally re-
quires only one or two people per building to perform the
work. Over the years, Capital has grown to provide services
in six States. In New York State, Capital cleans approxi-
mately 500 buildings; most of the workers who clean these
buildings are employed by subcontractors. Capital pays the
subcontractors a percentage of the amount Capital receives
for providing the cleaning services, and the subcontracting
fee is adjusted according to certain arrangements for provid-
ing paper and cleaning products at the premises.

Dennis Kaplan, the vice president of Capital, testified that
he was in charge of the effort to obtain the cleaning contract
at the Bulova Center. During the bidding process, according
to Dennis Kaplan, the Bulova building manager told him that
he was not happy with the overall performance of Ogden and
that it was expected that the new contractor would maintain
the building in a better fashion. No specifics were added to
this vague statement of dissatisfaction, and the record is not
clear whether Bulova management believed that there was a
problem with the Ogden employees or whether Bulova fault-
ed the Ogden management,.

Dennis Kaplan testified that he was very eager to obtain
the work at Bulova. Not only was this by far the largest job
that Capital had ever had, but it was important for Capital
to be able to say that it cleaned the Bulova premises because
of the prestige that Kaplan believed attached to the location.
When Dennis Kaplan learned that Capital had’ been awarded
the contract by Bulova management, he was concerned about
staffing the job which he estimated to require from 15 to 18
employees. According to Kaplan, he had a subcontractor
lined up: KCR, owned by Reggie Porto, was the subcontrac-
tor on a number of other cleaning contracts held by Capital
Cleaning. However, Dennis Kaplan was not sure that KCR
could supply enough labor to clean the Bulova premises and
he considered dividing the work between two subcontractors.
Kaplan also testified that he would have been willing to hire
some of the Ogden employees who were currently cleaning
the Bulova Center; if he had hired all the former Ogden em-
ployees, he would not have dealt with KCR at all. Kaplan’s
testimony about his willingness to hire Ogden employees
will be discussed in detail below.

3. Ogden employees and Capital Cleaning

At the beginning of April 1992, when some of the
Ogden’s employees learned that they would no longer be
supplied with uniforms by Ogden, they contacted Union
Business Agent Anthony Spataro to communicate their fears

about their jobs. On about April 10, Spataro heard from a
manager of Ogden that Capital Cleaning would be given the
contract to clean the Bulova Center; Spataro also learned that
a manager of Capital was Dennis Kaplan. Spataro found
Capital’s advertisement in the yellow pages, made a number
of copies with the name of Dennis Kaplan in his handwriting
at the top, and took the copies to the Bulova Center on April
14. Spataro gave each Odgen employee a copy of the adver-
tisement with instructions that the employee was to call Cap-
ital and apply for a job cleaning the Bulova Center.! Spataro
testified that on Wednesday, April 15, he drove to Capital’s
office in Huntington Station, Long Island, New York, and
asked to see Dennis Kaplan. Instead, Spataro saw a man who
identified himself as Al Kaplan. Al Kaplan is the cousin of
Dennis Kaplan and he is the president of Capital Cleaning.
Spataro told Al Kaplan that he had heard that Capital was
the new cleaning contractor at the Bulova Center. Al Kaplan
replied that he was not aware of the Bulova work. Spataro
handed Al Kaplan a letter and told him that the Union was
unconditionally requesting employment for the 19 employees
whose names appeared on the letter. Al Kaplan said that he
would ask Dennis Kaplan to get in touch with Spataro. The
letter handed by Spataro to Al Kaplan is dated April 15,
1992, and it states:

Local 32B-32J represents the employees performing
this work currently in the employ of Ogden Allied Cor-
poration. We hereby make unconditional application for
continued employment for each of the employees on
the attached list.

We also request that you contact Ron Goldman of
Manning, Raab, Dealy & Sturm . . . so that a mutually
satisfactory time and place can be arranged to com-
mence negotiations,

Between April 16 and 23, Spataro called the offices of
Capital Cleaning four times, each time asking to speak to
Dennis Kaplan and leaving his name and number with a re-
quest that Kaplan return his call. Dennis Kaplan did not call
Spataro.

Testifying about the Union’s request that he hire the
Ogden employees, Dennis Kaplan stated that the request
‘‘seemed a little rough to us’’ because he was used to staff-
ing with his own people. But Kaplan also said that he want-
ed to hire the Ogden employees because ‘‘these people could
have made a very smooth transition for me in that building.”

About April 20, 1992, Dennis Kaplan went to the Bulova
Center and gave a number of copies of a notice to Bulova
Center Building Manager Dan Mishael for distribution to the
Ogden employees. Kaplan told Mishael that because the
Union had sent a letter requesting employment for its mem-
bers, Capital’s attorney had told Kaplan to distribute the no-
tice to the employees. The notice stated in pertinent part:

Effective May 2, 1992, we will be the new cleaning
company at the Bulova Building.

Although a number of you have called our office, no
one has submitted an application for work. The union
.. . has. . . stated that it is making an ‘‘unconditional

1 Although Spataro identified G.C. Exh. 2 as the advertisement he
gave to employees, it is clear that his testimony is incorrect. The ex-
hibit does not have Dennis Kaplan’s name written on it.
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application for continyed employment”’ for everyone
-+ . . This is not sufficient to apply for work with us.
You must call our office . . , and agk for the Personne]
Department. Tell them you are working at the Bulova
Building, and that you are interested in applying for a
job with yus, Make an appointment to fj]] out an em-
ployment application, and bring satisfactory proof that
you may lawfully be employed in this country. We will
advise you of oyr decision after we complete a ref-
erence check,

Starting wages are $5.00 per hour. We do not pro-
vide health insurance, and there is no pension.

On April 27, 1992, Capital’s labor counsel wrote to the
Union enclosing a copy of the notice to employees and stat-
ing that Respondent would bargain with the Union if the
work force at the Bulova Center *¢ig composed of a majority
of employees represented by [the Union] with the existing
employer.” Thus, Respondent Capital acknowledged the duty
to bargain as a Successor if it hired a majority of Ogden em-
ployees.

Dennis Kaplan testified that between the time Capital was
awarded the cleaning contract in mid-Apri] 1992, and the day
the job began on May 2, he went to the Bulova Center three
or four times. In addition, Charles Peitz, the Capital area

Dennis Kaplan testified that he wanted to be directly in-
volved in the hiring of the personnel who would perform the
Bulova job and that he wanted to meet the employees who
came in to apply for work. Although Kaplan admitted that
he could have met with all the Ogden employees at the
Bulova premises, he stated that he wanted to interview the
people in his own office. The evidence shows that employees

I note that the employees of Ogden worked the day shift
from 8 am, to § P-m. or the night shift from 4:30 p-m. to
midnight, Monday through Friday. Thus, in order for em-
Ployees to pick UP applications at the time designated by Re-
spondent, the day-shift employees would haye to leave work
several hours early,

The record establishes that on several occasiong Respond-
ent has obtained 3 contract to perform cleaning at 5 premises
and has interviewed prospective employees at those Premises

traveled out to the Garrett facility to interview an employee
named Vito Parisi; during the interview, Al Kaplan gave
Parisi an application for employment with Capital, After
Parisi ceased performing his duties, Al Kaplan traveled to the
Garrett premises to interview another prospective employee,
Steve Masciopinto; during that interview, Kaplan gave

Al Kaplan testified that because Respondent uses subcon-
tracted labor, it does Not usually advertise for cleaning per-

cants for these jobs are told to mail their resumes to the
Huntington Station office and, initially, they are interviewed
by a manager in an outlying field office Applicants for cleri-
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a Thursday. On the day that she was to go to the Capital of-
fice in Huntington Station, Salley testified, Ogden employee
Ronald Moore told her that Capital was not hiring union
members and that it was no use filing an application. As a
result, Salley did not go for an interview with Capital. Salley
testified that on the Friday after she had telephoned Capital,
Spataro came to the Bulova Center and gathered some em-
ployees together. Spataro told the employees he wanted to
know the result of their phone calls to Capital. Spataro said
that if employees were offered a job, they should take it.
Salley recalled that employees Moore, Magdelena Mercado,
and Henry Ivy were present on this occasion and that other
employees were there as well. Salley stated that at the meet-
ing with Spataro, he told the employees he would try to pro-
vide them with transportation to the Capital office in Hun-
tington Station, but there is no indication that Spataro ever
did provide transportation nor that he ever made a specific
offer to do so.

Ogden employee Ronald Moore testified that on May 1,
1992, he telephoned Capital Cleaning after he saw the Cap-
ital notice to Ogden employees. Moore stated that he spoke
to a man; after Moore spoke to Dennis Kaplan while the
Union was picketing the Bulova premises, he recognized
Kaplan’s voice as the voice of the man he had spoken to on
the telephone when he called Capital. According to Moore,
when he telephoned Capital on May 1, he asked about an ap-
plication to work at the Bulova premises. Kaplan' said the
wages started at $5 per hour with no benefits, and he asked
whether Moore had any experience. Moore replied that he
was currently working in the building. Then Kaplan said that
he was not hiring union workers and that he was going to
bring his own people in. When Moore said Bulova was a
union building, Kaplan said it did not matter to him. Moore
testified that he did not apply for a job with Capital because
Kaplan told him he was not going to hire union workers.
Moore testified that he did not tell his coworkers about this
conversation. Moore’s affidavit given to a Board agent states
that the reason Moore did not apply for a job with Capital
was that he heard that two people filled in applications and
did not get called and that he had no way to travel all the
way out to Huntington Station.

Ogden employee Oscar Gallardo testified that about 5
working days before he was laid off from the Bulova Center
job he was given a telephone number to call in order to
apply for a job at Capital Cleaning. Gallardo stated that
Spataro gave him the number and that he did not obtain it
from any document or flyer. Although Gallardo testified
through an interpreter, he stated that he speaks some English.
According to Gallardo, the man he spoke to at Capital identi-
fied himself as ‘‘Dennis.’’ Gallardo gave the substance of his
conversation in English at the instant hearing. Gallardo said
he was looking for a job and Dennis asked where he worked
at the present time. When Gallardo said he worked in the
Bulova Center, Dennis said, ‘“We don’t need the people
working from Bulova Building.”” Then Dennis asked if
Gallardo had a union, and after Gallardo said that he did,
Dennis said, ‘‘We don’t need the people working in the
Union.”’ Gallardo testified that he told some of his cowork-
ers about his conversation with Dennis: these included Soc-
rates, Krystyna, Florencio, and Marta. Gallardo testified that
after he made this telephone call, he received the notice from

. Capital; he did not telephone the Company again because he

had called them some days before and because he felt that
the offer of $5 was not fair.

Ogden employee Socrates Diaz-Miranda testified that
Spataro gave him a photocopy of a newspaper ad with a tele-
phone number on it and told him to call Capital Cleaning.
Diaz-Miranda called Capital on April 15, 1992, and, speak-
ing in English, gave his name, stated that he was calling
from Bulova, and asked to speak to Dennis Kaplan.4 He then
asked Kaplan for an application. Kaplan said the pay was $5
per hour. When Diaz-Miranda said that the Bulova Center
was a union building, Kaplan said that did not matter and
that, ‘‘anyway, we have our own personnel.”” Diaz-Miranda
said goodbye and did not call Capital again, Although Diaz-
Miranda testified that he wished to continue earning his rate
of pay with Ogden, he did not testify that this desire kept
him from filing an application with Capital.

Ogden employee Magdelena Mercado testified that in
April 1992, the employees met with Spataro and asked what
would become of them because they had heard from the
night supervisor that Ogden might lose the contract to clean
the Bulova Center. Spataro told the employees not to worry:
the incoming company would hire all of them, pay them the
same salary, and they would have the same union. During
the last week of April 1992, Spataro gave the employees the
telephone number of Capital Cleaning. Mercado testified that
she called the number and, testifying in English, she gave the
substance of the conversation. When Mercado called Capital,
she asked to speak to Dennis. Mercado gave her name, stated
that she worked at Bulova, and asked whether the person
would bring an application to the jobsite or whether it was
necessary for her to go to the office. Dennis said that he did
not need union people, that he paid only $5 per hour with
no benefits, and that he was bringing his own people.
Mercado said that she needed a job. Dennis repeated that he
was bringing his own people. Mercado told her coworker
Florencio about this conversation. Mercado testified that she
did not fill out an application with Capital because she be-
lieved that the company did not want union people. When
Spataro asked the employees whether they had called Capital
to apply for a job, Mercado told him what Dennis had said
when she telephoned the company. Mercado- acknowledged
on cross-examination that she was not interested in a job at
$5 per hour with no benefits.

Ogden employee Rosa Porras testified that after she re-
ceived the letter from Capital, she telephoned the company
pursuant to the instructions in the letter. Porras stated that
she understands a little English and that she spoke in English
and Spanish when she called Capital. The man she spoke to
asked where she had been working. When Porras replied that
she was from Bulova, the man said there was no job for her.
Porras did not file an application because the man said they
had no job for her. Porras testified that she called Capital
when she found that she was about to be left without a job.
She also testified that she was told there was no job for her
the week after she lost her job. From my reading of the
record and after considering the difficulties inherent in trans-
lated testimony, I find that Porras called Capital right after
she received the certified mail notice sent to her by Respond-
ent.

4Diaz-Miranda was able to testify in English when recounting the
conversation with Kaplan.
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Krystyna Mazurek testified that she received a letter from
Capital on April 28, 1992, ang that on the same day she tele-
phoned the Company. Mazurek stated that she asked to speak
to Dennis Kaplan and that she gave Kaplan her name, She
told him that she wanted to work, Kaplan replied that he

knew the Bulova Building but that he was coming to that

Mazurek recounted this conversation to her friends at work,
Socrates, Ronnie, and Oscar. They told her that Kaplan said
the same things to everybody.,

Ogden employee Florencio Reinoso testified that he took

not testify that they told him that was the reason they were
hot applying for a job with Capital,

Ogden employee Carlos Rojas testified that he called Cap-
ital and spoke to Dennis Kaplan in Tesponse to the compa-

Kaplan at the time,
Dennis Kaplan testified that two or three people called him
and said they were working at Bulova, These employees

B. Discussion and Conclusions

In order to find the violations alleged in the instant case,
I must find that Capital did not wish to hire the employees
of Ogden due to union animus, that Capital avoided hiring
these employees, that Capital would have hired the employ-
ees but for their membership in the Union, and that Capital
is thus a successor to Ogden. From these findings, a failure
to negotiate with the Unjon would be unlawful,

There is ample evidence from which I can conclude that
Capital displayed union animus and that Capital did not wish
to hire the Ogden employees because they were represented
by the Union, Although Dennis Kaplan testified that he
wished to hire all the Ogden employees because they would

have ensured a Smooth transition in the Bulova Center and
because he doubted that KCR could find sufficient employ-
ees to do the job, he also testified that the Union’s request
that he hire the Ogden employees ‘‘seemed a little rough to
us” because he was used to staffing the Jjobs with his own
people. These statements on the core issue herein are incon-
sistent and self-contradictory. Kaplan’s statement that he was

not sophisticated, highly educated people used to dealing ex-
actly with dates and times. Ronald Moore, a witness with a

swered exactly, testified that she heard from Moore that Cap-
ital was not hiring union members. I shall credit Salley’s tes-

the Union. Socrates Diaz-Miranda testified that Dennis
Kaplan told him that Capital had its own personnel to staff

—_—
% Furthermore, during the hearing I observed Dennis Kaplan sig-
naling an answer to Al Kaplan while the latter was testifying under

not have the proper respect for the requirement that witnesses give
answers based on their recollections at the time of the hearing,
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fied that Dennis Kaplan told her he was coming to the
Bulova Center with his own people.

Respondent’s contention that the notice brought by Dennis
Kaplan to the Bulova Center and then mailed to employees’
homes in the last week of April ‘‘effectively cured any un-
lawful statements allegedly made by Dennis Kaplan’’ under
the standards of Passavant Memorial Area Hospital, 237
NLRB 138 (1978), is without merit. Some of the employees
spoke to Kaplan after they had received the notices and some
employees never saw the notices at all. At any event, the no-
tice can not be construed as unambiguous and specific repu-
diation of the statements made by Dennis Kaplan to the em-
ployees that he was not hiring union employees for the
Bulova Center cleaning job.

Moreover, the actions taken by Capital show a desire to
avoid hiring the Ogden employees. First, although the Union
advised the Company on April 15 that the employees desired
to apply for jobs, Capital made no attempt to arrange for an
application process through the Union despite Spataro’s re-
peated followup telephone calls. About April 20, Dennis
Kaplan brought the notices to the Bulova Center and he and
his supervisor were on the premises regularly thereafter; yet
Kaplan made no attempt to organize any application process
that would enable the employees to fill out applications and
be interviewed on the premises. Kaplan did not even bring
blank application forms to the employees, although he
brought numerous copies of the notice. Kaplan wished the
employees to undertake an onerous trip to Huntington Sta-
tion, when Capital rented space in nearby Rego Park at a lo-
cation that he himself used from time to time, The time set
for the interviews was during the working hours of many of
the unit employees. Further, Capital did not mail the notices
directly to the employees until days before it was to begin
performing the cleaning at the Bulova Center. Several wit-
nesses herein testified that they received the notices a day or
two before they lost their jobs and at least one witness called
too late: she was told Capital did not need any employees.
Finally, this procedure was in marked contrast to several
prior occasions when executives of Capital carried applica-
tions and conducted interviews of cleaning personnel at the
job premises.

Thus, in addition to telling some unit employees that Cap-
ital did not wish to hire union employees and that Capital
was bringing its own employees to the job, Respondent
showed its antiunion animus by making it very difficult for
the employees to apply for jobs with Capital.

There is no dispute herein that if Capital had actually hired
a majority of Ogden’s unit employees it would have been a
successor to Ogden and would have been required to bargain
with the Union under NLRB v. Burns Security Services., 406
U.S. 272 (1972). Of course, Capital was not obligated to hire
all or any of the Ogden employees; however, Capital could
not refuse to hire the employees because they were members
of the Union and to avoid having to recognize the Union.?
I have found above that Capital had an union animus and
that it informed employees that it was not hiring Ogden em-
ployees, that it was not hiring union employees and that it
was bringing its own people to the job. The testimony estab-
lishes that Ogden employees were informed of these com-

6Love's Barbeque Restaurant No. 62, 245 NLR3 78, 80 (1979).
7U.8. Marine Corp., 293 NLRB 669, 670 (1989).

ments during meetings with their coworkers. Further, I have
found that Capital designed an application process that was
designed to frustrate the attempts of Ogden employees to
apply for work and that this process was different from the
one used on prior occasions when Capital hired cleaning em-
ployees. I find that Respondent Capital engaged in all of
these actions because the Ogden employees were represented
by the Union and to avoid having to bargain with the Union.
As in U.S. Marine Corp., supra, I find *‘substantial evidence
of union animus; lack of a convincing rationale for refusal
to hire the predecessor’s employees; inconsistent hiring prac-
tices or overt acts or conduct evidencing a discriminatory
motive; and evidence supporting a reasonable inference that
the new owner conducted its staffing in a manner precluding
the predecessor’s employees from being hired as a majority
of the new owner’s overall work force to avoid the Board’s
successorship doctrine.”’

The General Counsel having proved that Capital avoided
hiring the employees because of their union membership, the
burden shifts to Respondent to show that it would not have
hired the employees even if they had not been union mem-
bers. NLRB v. Transportation Management Co., 462 U.S.
393 (1983). Respondent has tried to meet this burden. First,
Capital provided some vague testimony that the Bulova Cen-
ter management was dissatisfied with the cleaning provided
by Ogden. From this testimony, Capital asks that I infer that
the employees were necessarily to blame and that not all the
employees would have been hired by Capital even if they
had all filed employment applications. As I have noted
above, Bulova may have been dissatisfied with Ogden man-
agement, or some of the Ogden employees may have been
to blame. In any case, Capital has not proved that any spe-
cific Ogden employee was unsatisfactory and that Bulova
management would have the blocked the hiring of any spe-
cific Ogden employee by Capital. Respondent Capital also
points to the fact that no Ogden employees filled out applica-
tions for employment. However, the Union’s letter making
unconditional application for employment on behalf of unit
members was sufficient to put Capital on notice that the em-
ployees wished to apply for employment.® Further, I have
found above that Capital’s own efforts precluded the Ogden
employees from making application and that Capital’s
antiunion statements conveyed to the employees that apply-
ing for work with Respondent would have been futile. While
it is true that some Ogden employees testified that their only
reason for failing to apply for employment with Capital was
the very low wages and lack of benefits offered by Capital,
this number consisted of Florencio Reinoso and Carlos
Rojas. Testimony that other employees were dissatisfied with
the terms offered by Capital does not prove that those other
employees, when faced 'with the loss of their jobs and in-
come, would not have gone to work for Respondent. If Cap-
ital had not announced that it was not hiring union members,
the employees might have accepted jobs with Capital hoping
that their Union might be able to secure better conditions for
them. As the record stands, Capital has shown that two out
of a total of 19 employees would not have applied and would
not have been hired. The record is unrebutted, therefore, that
if Capital had not discriminated it would have hired 17 of

8 Harvard Industries, 294 NLRB 1102, 1110 fn. 18 (1989); Weco
Cleaning Specialists, 308 NLRB 310, 318 fn. 15 (1992).
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the 19 Ogden employees, Although Capital was not required
to hire all the former Ogden employees, it wag hot entitled
to discriminate against them because of their union member-
ship. Because Capital engaged in such discrimination, “‘any
ambiguity as o how Mmany employees would have been

17 employees because they were members of the Union,
Capital violated Section 8(a)(3) and (1) of the Act 10
Respondent urges that employee Ronald Moore was 3 su-
pervisor and not 2 member of the unit, Moore testified that
he was hired s a porter on the day shift at Bulova and that
he was Promoted to lead porter for the day crew 1 Year later,
He eamed $9.50 per hour, Moore saiq he was ““in charge.””
He explained that being **in charge’’ meant that he took or-
ders directly from the Bulova Center Manager, Dan Mishae].
After Mishae] told Moore what had to be dope in the build-
ing, Moore told the employees. Moore did not evaluate the
work of the other employees; that wag done by the night sy-

ployee Patricia Salley was hireq while Moore was working
on the day shift, She was interviewed by Ogden in the office,
After she 8ot to the workplace, Moore showed her what to
do. If day-shift workers had to leave early, they told Moore
and Moore would caJ] District Manager Pat Gallagher. Gajla-
gher would then tell Moore whether to let the employee go,
As Moore put it, ““I just informed him that the employee is
sick and she needs to g0 home, and then he would tell me
yes or no.” Salley identified Moore as the lead man on the

signed for the delivery, If Salley needed time off, she woyld
telephone Gallagher. On one occasion, Moore called Galla-
gher on her behalf and Gallagher agreed that she coyld have

leave work early, such generalized testimony was not sup-
ported by specific examples, During the hearing, | cautioned
counsel that T woyld not be guided in my conclusions by the
use of terms of art in leading questiong but that I would base
my findings on actua] évents that occurred angd that witnesses
were able to testify about, From the specific testimony given
by Moore and Salley, it is clear that Moore did not evaluate
the work of employees, that he did not discipline employees,
that he did not make recommendations whether they should
be granted time off, and that he did not hire and fire employ-
ees. Moore apparently acted as a conduit to the employees
for instructiong from the Bulova Center Mmanager. There is no
evidence that he exercised any independent Jjudgment in re-
laying instructions about what specific tasks had to be ac-
complished every day. Moore was the classic leadman on the
Jjob, one who exercised routine authority in conveying the
daily requirements imposed by Ogden and Bulova manage-
ment. I note that the facts recited in Respondent’s Brief con-

% Weco Cleaning Specialists, supra at 319,
10U.S. Marine Corp., supra; Weco Cleaning Specialists, supra,

cerning Moore'’s duties and authority are pot Supported by
the officia] transcript of the instant hearing,

I have found that absent antiunion discrimination, Capital
would have hired 5 majority of the unit employees who per-
formed the cleaning services at the Bulova Building. It fo)-
lows, and | find, that Capital was 5 Burns successor to
Ogden Allied Services, 11 Therefore, Capital wag required to
negotiate with the Union. By failing to recognize and nego-
tiate with the Union, Capital violateq Section 8(a)(5) and 0))
of the Act. Furthermore, Capital had 3 duty to bargain with

CoNCLUSIONS OF LAw

1. All service employees employed at the Bulova Cor-
porate Center, located at 75-10 Astoria Boulevard, in the
Borough of Queens, City and State of New York, excluding

violated Section 8(a)(5) and (1) of the Act.

5. By departing from Preexisting conditions of employ-
ment of the employees and by subcontracting the unit work
without prior notification to apg bargaining with Local 32B-
32J, Respondent has violated Section 8(a)(5) and (1) of the
Act.

sist therefrom and take certain affirmative action designed to
effectuate the purposes of the Act,

I shall recommend that Respondent offer to the unit em-
ployees formerly employed by Ogden Allied Services who
would have been hired but for the illegal discrimination
against them, including thoge listed below, immediate and
full reinstatement, without prejudice to their seniority and

—_—
1U.S. Marine Corp., supra,
12U.8. Marine Corp., Supra at 672; Lemay Caring Center, 280
NLRB 60, 72 (1986); Love's Barbeque, supra at 82; Weco Cleaning
Specialists, Supra at 320, The duty to bargain over subcontracting
unit work is established by Fibreboard Corp. v. NLRB, 379 U.S. 203
(1964),
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other rights previously enjoyed, discharging if necessary any
employees hired in their place.

Oscar Gallardo Marta Roman
Donald O. Darko Nicolco Arsov
Leonor Alvarez Henry Ivy

Krystyna Mazurek Socrates D. Miranda

Rosa Porras Susanna Olivera
Yanira Serrano Walter Garcia
Ron Moore Patricia Salley

Magdelena Mercado Claudia Alzale

Maria Rosario

I shall also recommend that Respondent make whole the
above-named employees for any loss of earnings and benefits
they may have suffered by reason of Respondent’s unlawful
refusal to employ them. Backpay shall be computed as in
F. W. Woolworth Co., 90 NLRB 289 (1950), plus interest as
prescribed in New Horizons for the Retarded, 283 NLRB
1173 (1983).

1 shall also recommend that Respondent be ordered to rec-
ognize and on request bargain collectively with Local 32B—
32) with respect to the employees in the appropriate unit
and, if agreement is reached, to reduce the agreement to a
written contract. Additionally, Respondent shall be ordered to
rescind any departures from terms and conditions of employ-
ment that existed immediately before Respondent’s takeover
from Ogden Allied Services, and to restore retroactively pre-
existing terms and conditions of employment, including wage
rates and benefit plans, and make the employees whole by
remitting all wages and benefits that would have been paid
absent such unilateral changes from May 2, 1992, until Re-
spondent negotiates in good faith with Local 32B-32J or to
impasse. The remission of wages shall be computed as in
Ogle Protection Service, 182 NLRB 682 (1970), enfd. 444
F.2d 502 (6th Cir. 1971), plus interest as prescribed in New
Horizons, supra. Respondent shall also remit all payments it
owes to the employee benefit funds and reimburse its em-
ployees for any expenses resulting from the failure to make
these payments in the manner set forth in Kraft Plumbing
Co., 252 NLRB 891 fn. 2 (1980), enfd. 661 F.2d 940 (9th
Cir. 1981). Any amounts that Respondent must pay into the
benefit funds shall be determined in the manner set forth in
Merryweather Optical Co., 240 NLRB 1213 (1979).

On these findings of fact and conclusions of law and on
the entire record, I issue the following recommended!3

ORDER

The Respondent, Capital Cleaning Contractors, Inc., Hun-
tington Station, New York, its officers, agents, successors,
and assigns, shall

1. Cease and desist from

(a) Refusing to recognize and bargain collectively with
Local 32B-32J Service Employees International Union as the

131f no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and rec-
ommended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed
waived for all purposes.

exclusive collective-bargaining representative of its employ-
ees in the appropriate unit found above.

(b) Unilaterally changes terms and conditions of employ-
ment of the employees in the appropriate unit without notify-
ing and bargaining with Local 32B-32J.

(c) Refusing to hire employees because of their member-
ship in Local 32B-32J or to avoid recognizing and bargain-
ing with Local 32B-32J.

(d) In any like or related manner interfering with, restrain-
ing, or coercing employees in the exercise of the rights guar-
anteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to ef-
fectuate the policies of the Act.

(a) On request, bargain with the Union as the exclusive
representative of the employees in appropriate unit found
above concerning terms and conditions of employment and,
if an understanding is reached, embody the understanding in
a signed agreement.

(b) Rescind any departures from terms and conditions of
employment that existed immediately before its takeover
from Ogden Allied Services and retroactively restore pre-
existing terms and conditions of employment including
wages rates and benefit plans, and make the employees
whole in the manner set forth in the remedy section above.

(c) Offer to unit employees formerly employed by Ogden
Allied Services, including those listed in the remedy section
above, immediate and full employment without prejudice to
their seniority and other rights, discharging if necessary any
employees hired in their place.

(d) Make whole the above-named employees for any loss
of earnings and benefits they may have suffered by reason
of Respondent’s discrimination against them as described in
the remedy section above.

(e) Preserve and, on request, make available to the Board
or its agents for examination and copying, all payroll records,
social security payment records, timecards, personnel records
and reports, and all other records necessary to analyze the
amount of backpay due under the terms of this Order.

(f) Post at its facility in Huntington Station, New York,
copies of the attached notice marked ‘‘Appendix.”’14 Copies
of the notice, on forms provided by the Regional Director for
Region 29, after being signed by the Respondent’s authorized
representative, shall be posted by the Respondent imme-
diately upon receipt and maintained for 60 consecutive days
in conspicuous places including all places where notices to
employees are customarily posted. Reasonable steps shall be
taken by the Respondent to ensure that the notices are not
altered, defaced, or covered by any other material.

(g) Notify the Regional Director in writing within 20 days
from the date of this Order what steps the Respondent has
taken to comply.

141f this Order is enforced by a judgment of a United States court
of appeals, the words in the notice reading ‘‘Posted by Order of the
National Labor Relations Board’’ shall read ‘‘Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order
of the National Labor Relations Board.”




